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Body 


"We're fighting the carbon tax because it hurts seniors, workers, families and small businesses," Premier Doug Ford 
tweeted in 2019. Which makes it all the more interesting that the Ford government is introducing a new Ontario 
carbon tax to start the year. 


Ford's carbon tax takes the form of a program called the Emission Performance Standards (EPS) program. Today it 
replaces a similar program operated by the federal government called the Output-Based Pricing System (OBPS). A 
big difference between the two programs, though, is that the federal one returns all revenues to the province, 
whereas Ford's program is primed to pocket the cash as government revenue. 


(Ontario's Environment Ministry previously mused about directing revenues to a "greenhouse gas emission fund" 
that would help support industry in reducing emissions. So far, there isn't one.) 


If Ford hates carbon taxes so much because of the extra costs passed to consumers, he could have made 
Ontario's carbon pricing program entirely revenue neutral. Its cash could be returned to Ontarians in the form of tax 
breaks or other benefits. 


That's what British Columbia's Liberal government did for years before the NDP came to power (they tweaked the 
program to be revenue-positive). But when the Ford Progressive Conservatives were offered the chance to live up 
to their own true blue conservative rhetoric, they proved that despite relentlessly hammering the Wynne Liberals for 
it leading into 2018's election, they wouldn't mind collecting that carbon tax revenue after all. 


Here's how it all works. The federal Greenhouse Gas Pollution Pricing Act operates by means of two components: a 
fuel charge levied directly on fossil fuels (the "fuel charge"), and an industrial cap-and-trade program for large 
industrial facilities (the OBPS). 


The OBPS is more forgiving than the fuel charge. It's meant to ease the regulatory burden placed on heavy indusiry 
and keep it internationally competitive by putting a cap on facilities’ annual emissions. If they go over that, they can 
buy allowances from facilities emitting under their cap (which can profit by the sale) or pay the government per 
excess tonne of carbon at the applicable rate. 


Because the federal carbon pricing program does not contribute to federal revenue, it technically is not - and never 
has been - a tax. It is a "regulatory charge," as court after court reiterated in the various multimillion-dollar lawsuits 
Ford launched or invited during his futile anti-carbon pricing crusade. 


In 2019, presumably anticipating the ultimate failure of their constitutional challenge to the federal law, the Ford 
government created the EPS by regulatory rule making. In 2020, the federal government accepted the EPS as 
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compliant with federal carbon pricing standards. And so the EPS replaces the OBPS with a comparable (albeit 
more lenient) provincial program, and its revenues will go to the province. 


At this point, technically speaking, Ford has now created more carbon taxes than Justin Trudeau. 


Because the federal law allows provinces to price carbon however they want - as long as a program meets or 
exceeds federal standards - and provinces can make whatever use they want of the proceeds, Ford's government 
could have come up with its own fuel charge, in addition to its industrial program, and ensured that the increased 
cost burden on citizens was simply returned or offset. 


Tax breaks or credits were one option. Direct payments - like the federal Climate Action Incentive payments Ontario 
residents receive annually (and soon quarterly) from fuel charge revenues - were another. They could even have 
copied Washington state's (ultimately unsuccessful) plan and reduced sales taxes. 


The Ford government had various options by which they could have ensured the province's carbon pricing program 
did not create new costs for Ontarians. Ultimately, with respect to industrial emissions, they chose the option 
whereby they will be keeping your money. 


Marc Goldgrub is a lawyer at Green Economy Law Professional Corporation, a Toronto-based corporate, 
commercial and environmental law firm for green businesses and non-profits. 


CORRECTION: On Jan. 1, the Star erroneously published a draft version of an op-ed about Ontario's Emission 
Performance Standards program titled "New program sees Ford tap the carbon tax after all." The draft contained 
misstatements about the use of the proceeds of the program, which focusses on large industrial facilities. Under the 
program, proceeds are meant to support industries to reduce emissions. (January 8, 2022, page A2) 
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